COLORADO WATER QUALITY CONTROL COMMISSION

______________________________________________________________________________

RESPONSIVE PREHEARING STATEMENT OF THE COLORADO WASTEWATER UTILITY COUNCIL

______________________________________________________________________________

IN THE MATTER OF PROPOSED REVISIONS TO THE BASIC STANDARDS AND METHODOLOGIES FOR SURFACE WATER, REGULATION #31 (5 CCR 1002-31) ______________________________________________________________________________


The Colorado Wastewater Utility Council (hereinafter “Council”) hereby submits its Responsive Prehearing Statement in the above-referenced matter.

I.
BACKGROUND OF THE COUNCIL.


The Council is an independent, not-for-profit corporation that is governed by its own bylaws as well as Colorado law.  The purpose of the Council is to participate in educational, scientific, and outreach activities that support the needs of its members as well as the general public.  The mission of the Council is to promote professional and responsible environmental protection by supporting legislation and regulations that achieve well-defined benefits while maintaining local flexibility.  Currently, forty-one agencies, municipalities, and special districts throughout the State of Colorado are members of the Council.  A list of Council member utilities is attached as Exhibit 1.

II.
STATEMENT OF ISSUES TO BE RESOLVED.

The Water Quality Control Division (hereinafter “Division”) and other parties have proposed changes to the above-referenced regulation.  The issues of interest to members of the Council are as follows:

1. Should the Commission adopt the Division’s proposed revisions to the aluminum table value standards for the protection of aquatic life?

2. Should the Commission adopt the Division’s proposed revisions to the antimony table value standards for Water+Fish and Fish Ingestion?

3. Should the Commission adopt the Division’s proposed revisions to the arsenic table value standards for Water+Fish, Fish Ingestion, and Domestic Water Supply use?

4. Should the Commission adopt the Division’s proposed revisions to the cadmium table value standards for the protection of aquatic life?

5. Should the Commission adopt the Division’s proposed revisions to the uranium table value standard for drinking water supply use?

6. Should the Commission adopt the Division’s proposed revisions to the zinc table value standards for the protection of aquatic life?

7. Should the Commission adopt the Division’s proposed revisions to the ammonia table value standards for the protection of aquatic life?

8. Should the Commission adopt the Division’s proposed revisions to the temperature table value standards for the protection of aquatic life?

9. Should the Commission adopt the Division’s proposed changes to Recreational Use Classifications?

10. Should the Commission adopt the Division’s proposed changes to Antidegradation Provisions?

11. Should the Commission adopt the Division’s proposed changes to Temporary Modification Provisions?

12. Should the Commission adopt the Division’s proposed changes to the determination of metals attainment for alluvial wells?

13. Should the Commission adopt the Colorado Water Congress’ Mixing Zone proposal?

The Council’s positions concerning the above issues are summarized below.

1.
The Council supports the Division’s proposed revisions to the aluminum table value standards for the protection of aquatic life.

Council members support the Division’s proposal to change the analytical fraction of aluminum from dissolved to total recoverable and to add a clarifying footnote to the chronic aluminum standard.  The Council believes these changes are reflective of surface waters in the State and are fully protective of aquatic life.

2.
The Council does not oppose the Division’s proposed revisions to the antimony table value standards for Water+Fish and Fish Ingestion.

The Division’s proposed revisions to the antimony table value standards would change the current W+F value from 6.0 µg/L to 5.6 µg/L and the current FI value from 4,300 µg/L to 640 µg/L.  These changes reflect the higher fish consumption rate of 17.5 grams per day adopted during the Basic Standards for Organic Chemicals for Regulation #31 and #41 rulemaking hearing in 2004.  However, antimony, along with other naturally occurring elements such as uranium, selenium, and arsenic, are found in relatively high concentrations in parts of the State.  The Council recommends that the Division consider the development of an applicable Natural Resources Policy or rulemaking to address such constituents as an issue on or before the next (2010) Basic Standards Rulemaking cycle.  This policy or rulemaking could consider the development of a mechanism to allow exemption of naturally occurring constituents where natural sources of one or more pollutants are so significant that controls on point sources will not achieve the goals of the Clean Water Act.
3.
The Council supports the Division’s proposed revisions to the arsenic table value standards for Water+Fish, Fish Ingestion, and Domestic Water Supply use.

The Division is proposing changes to the domestic water supply, W+F, and FI table value standards for arsenic to reflect updated EPA 304(a) criteria and the revised fish consumption rate.  While the proposed W+F value is essentially unchanged from the current value and the proposed FI number is less restrictive, the proposed domestic water supply number is significantly more restrictive.  Specifically, the current domestic water supply table value is set at 50 µg/L, while the proposed value is a “hybrid” or range of values (0.02 to 10 µg/L).  The first number in this range is strictly a health-based value, while the second number is the Maximum Contaminant Level for arsenic as established under the federal Safe Drinking Water Act.  Control requirements, including discharge permit effluent limitations, will be established using the first number in the range as the ambient water quality target, provided that no effluent limitation shall require an “end-of-pipe” discharge level more restrictive than the second number in the range, in this case 10 µg/L.  Water bodies will be considered in attainment of the standard, and not included on the Section 303(d) list, so long as the existing ambient quality does not exceed the second number in the range.

The Council has queried its members to determine if the proposed 10 µg/L value will pose any treatability issues, especially in light of the possibility that there may be some areas of the state where elevated, naturally-occurring ambient levels of arsenic could occur in surface waters.  To date, no members have indicated that the proposed changes in table value standards would pose any compliance or attainment problems.  As mentioned above, the Council recommends that the Division consider the development of an applicable Natural Resources Policy or rulemaking to address such constituents as an issue on or before the next (2010) Basic Standards Rulemaking cycle.

4.
The Council supports the cadmium aquatic life table values as proposed by the Colorado Mining Association as set forth in their Responsive Prehearing Statement.

The Division has proposed that the Commission adopt revised acute and chronic aquatic life table values for cadmium based upon EPA’s 2001 Update of Ambient Water Quality Criteria for Cadmium.  Subsequent to the issuance of EPA’s update, the Association of Metropolitan Sewerage Agencies (AMSA) contracted with Chadwick Ecological Consultants to review the 2001 Cadmium Update.  The Colorado Mining Association (CMA) is proposing modifications to the Division’s cadmium proposal based upon the Chadwick review.  The proposal incorporates revisions to the underlying databases and includes separate acute equations for streams with and without trout.  The CMA proposal has slightly lower acute values for steams with trout, higher acute values for streams without trout, and slightly higher chronic values compared to the Division’s proposal.  The Council supports the CMA proposal that the Chadwick review results be used to modify the Division’s proposal for the cadmium aquatic life table values. 
5.
The Council does not oppose the Division’s proposed revision to the uranium table value standard for domestic water supply.
As the Division discussed in its Prehearing Statement, there is no uranium domestic water supply table value in Regulation 31.  The EPA Maximum Contaminant Level for uranium is 30 µg/L.  Using Policy 96-2, the domestic water supply standard would be set at that level.  To date, the Council has not received any negative feedback from its members about this proposed standard but available data is minimal.  However, as with other naturally-occurring elements such as antimony and arsenic that may be present in high background concentrations around the State, the Council recommends that the Division consider the development of an applicable Natural Resources Policy or rulemaking to address such constituents as an issue during the next (2010) Basic Standards Rulemaking cycle.

6.
The Council supports the Division’s proposed revisions to the zinc table value standards for the protection of aquatic life. 

The Council supports the Division’s proposed acute and chronic zinc table values, based upon the recent work completed by Chadwick Ecological Consultants.  The revised acute and chronic standards not only provide a sound scientific basis for effects of zinc on aquatic life, they remove the confusion of having an acute table value that is less than the chronic table value. 

7.
The Council does not oppose the Division’s proposed revisions to the ammonia table value standards for the protection of aquatic life.  

The Division is proposing to adopt EPA’s 1999 Ammonia Criteria for both cold water and warm water segments for the protection of aquatic life.  This proposal includes the recommendation that the national acute criteria for salmonids present and absent be applied along cold and warm water classification lines.  For example, for cold water segments, the salmonids present equation will generally be applicable.  For warm water segments, the salmonids absent equation will generally be applicable.  For chronic ammonia criteria, the early life stage present criterion is applicable to cold water streams throughout the year.  For warm water streams, the early life stage present criterion will apply from March 1 through October 31, and the early life stage absent criterion will apply from November 1 through February 29.  These assumptions can be modified on site-specific instances when there is appropriate evidence indicating other circumstances.  The Council reiterates the concerns expressed by the Metro Wastewater Reclamation District (Metro) in its Responsive Prehearing Statement that this assumption is overly conservative, which will likely result in unnecessary site-specific determinations by the Division.

The Council recognizes that, generally speaking, application of the revised ammonia criteria will mean less restrictive permit limits for dischargers on cold water segments.  For dischargers on warm water segments, the revised criteria will likely mean more restrictive permit limits for ammonia.  

Council members’ facilities include mechanical plants of varying capacities.  To date, most members have not considered the treatment costs associated with meeting the revised ammonia criteria.  However, once the revised criteria are adopted in this rulemaking, more attention will be focused on future permit compliance issues as the criteria are adopted in the subsequent Basin Standards hearings.  Several Council members, including the Metro Wastewater Reclamation District, Plum Creek Wastewater Authority, and Pueblo undertook a study, included as Exhibit 2, to estimate future permit limits for ammonia based upon adoption of the 1999 EPA ammonia criteria and use of the AMMTOX national ammonia model.  The study indicated that there would be significant reductions in the chronic ammonia limits for all three facilities.  For each facility in the applicable most restrictive month, the changes in chronic permit limits would be as follows:

	Facility
	Design Capacity (MGD)
	Receiving Water Aquatic Life Classification
	Current Permit Limit 

(30-day, mg/L)
	Projected Most Restrictive Month
	Projected Permit Limit 

(30-day, mg/L)

	Plum Creek
	4.9
	Warm 1
	11.3
	August
	4.1

	Pueblo
	19
	Warm 2
	43.5*
	September
	23.9

	Metro
	225
	Warm 2
	9.7
	August
	3.2


* Pueblo has a report-only permit requirement; however, the calculated CAM value is 43.5 mg/L.
Metro estimates that the costs associated with the achievement of the more stringent ammonia standards will be approximately $168 million, as indicated in its Responsive Prehearing Statement.  

At the other end of the Council size spectrum, the Niwot, Colorado wastewater treatment plant was rebuilt using the Biolac system to meet the projected more stringent ammonia criteria.  This plant, with a permitted capacity of 0.995 MGD, serves a population of approximately 5,000 and was completed five years ago at a cost of approximately $3 million.  The Council urges the Commission to recognize the future financial impacts that adoption of the revised ammonia criteria will have on small mechanical and lagoon systems discharging to warm water segments throughout the state.  It is expected that the criteria will mean that many lagoon systems will be required to convert to mechanical plants.  Accordingly, the Council recommends that when considering the adoption of the revised ammonia criteria in the subsequent Basin Standards hearings, the Commission take into account the technical and economic feasibility of treatment techniques to meet the more stringent standards, as required under Section 25-8-204(4)(b) of the Colorado Water Quality Control Act. [Tad will add additional language here]

8.
The Council recommends that the Commission decline to revise the temperature table value standards for the protection of aquatic life at this time.  In the alternative, the Council supports revisions to the temperature table value standards as prepared by Chadwick Ecological Consultants for the Temperature Group.  
The Council appreciates the difficulties associated with the current temperature standard, which was adopted in 1978.  Although there has been extensive discussion and debate about a more appropriate temperature standard since 2001, there is still considerable disagreement among the Division, the Colorado Division of Wildlife, permittees, and other stakeholders about a scientifically defensible temperature standard for Colorado surface waters, from the permitting, implementation, and attainment perspectives.  As an indication of this uncertainty, there are significant variations between the version of the temperature standard contained in the Division’s original Notice and the version set forth in its Prehearing Statement.  In addition, the associated Implementation Guidance is not near completion as there is still significant ongoing discussion regarding the underlying science that forms the basis of the document.  

The Council recommends that the Commission not adopt any changes to the current temperature standard at this time.  The Council expects that during the course of this rulemaking, other parties will be asking the Commission to make substantive scientific determinations regarding the appropriateness of alternative temperature standard proposals.  For example, there is disagreement among the stakeholders regarding the following scientific issues:  inclusion of a cool water qualifier to protect certain fish species found on the Eastern plains; numeric criteria for spawning; and possible threats to fish populations from thermal shock.  From the implementation and attainment perspectives, there is also confusion: the implementation guidance, upon which permit writers and the regulated community will depend, is still in a very preliminary state, due to uncertainty regarding the underlying science; there is confusion among the regulated community about existing and future in-stream monitoring requirements and associated costs; and discussions are continuing about the determination of reasonable potential for inclusion in discharge permits.  In spite of the extensive expenditure of Division staff time, permittee staff time, and consultants’ time to develop an appropriate temperature standard, the Council does not believe that there has been any significant showing that actual or potential exceedances of the existing in-stream temperature standards from permittees’ discharges have had any deleterious effect upon aquatic life communities.  

Accordingly, the Council recommends that the revision to and implementation of revised temperature standards at this time is premature. 

Alternative Proposal:

The Council would support the recommendations prepared by Chadwick Ecological Consultants on the Temperature Standards, included as Exhibit 3.  These recommendations include:

Include the cool water qualifier, as included in the Division’s original Notice

The decision by the Division in its Prehearing Statement to include cool water species into the warm water database creates an unnecessarily restrictive standard for warm water streams, as explained in Exhibit 3.  The Council recommends that the cool water designation be applied on a case-by-case basis, not only to transitional streams, but to spring-fed plains streams as well.

Include a thermal shock rate of change of 0.15ºC per minute (9ºC per hour)

The Council supports this rate of change as scientifically defensible as detailed in Exhibit 3.  The Council also believes that any standard for thermal shock rate of change must be net of any diurnal change in ambient in-stream temperature.

No specific spawning criteria should be included in the standard

The Council believes that spawning should be protected on a site-specific and species-specific basis.  However, a numeric spawning criteria value is included in Table 1 of the Division’s Prehearing Statement, which will unnecessarily complicate implementation of the appropriate temperature standard.  As such, the numeric spawning criteria should be removed from Table 1.

If the Commission adopts revised temperature standards at this hearing, the Council recommends that the implementation guidance not be approved at this time, as there is a need for additional input from the Basic Standards workgroup on implementation and attainment issues.

9.
The Council supports the Division’s proposed changes to Recreational Use Classifications, with minor recommendations for change

The Council supports the efforts of the Division to clarify the Recreation Use Classification System and to gain consensus through the workgroup process.  At this time the Council is presenting two recommendations to the Division’s proposal, included as Exhibits 4 and 5.  Exhibit 4 is a proposal for modification to Section 31.13(1)(a)(ii) along with proposed Statement of Basis and Purpose language.  Exhibit 5 addresses E. coli test methods.

Class P – Potential Primary Contact Use

The proposed modification to the Class P – Potential Primary Contact Use would expand the scope of this classification to include segments receiving potentially high volumes of untreated stormwater, when the potential for recreation during such events is unlikely.

 E. coli Test Methods

The Council recommends that the Commission make an affirmative finding in this rulemaking that E. coli test methods approved for ambient water quality testing be approved for effluent testing.  At this time, there are no CFR Part 136 approved test methods for E. coli, making future compliance with the E. coli standard untenable for permittees.  The Council refers the Commission to its Exhibit 5, a memorandum from the State of Oregon Department of Environmental Quality on this matter.  In that memorandum, dated June 11, 2003, four methods are identified as appropriate for enumerating E. coli in surface waters: (1) mTec agar, Membrane Filtered, (2) NA-MUG, Membrane Filtered, (3) Chromogenic Substrate, Most Probable Number, and (4) Colilert, Quantitray.  The Council believes that any of these methods would be appropriate in Colorado, not only for ambient water quality testing, but for permitting and compliance purposes as well.

10.
The Council recommends that the Commission not adopt the Division’s proposed changes to the Antidegradation provisions as proposed, but consider alternate regulatory language that protects high quality waters while providing accurate and correct designation of “Use Protected” segments.  

Colorado’s water quality standards are required to include a statewide antidegradation policy, which ensures the maintenance of the level of water quality necessary to protect the existing uses.  Limited degradation of ambient water quality may be permissible if certain procedural requirements are undertaken.  The amount of degradation allowed depends upon the designation (or “tier” under the federal regulations) applied to a specific water body.  

Colorado regulations require a water body-by-water body approach to assign tier designations, rather than using a parameter-by-parameter methodology.  Under this approach, the state is required to weigh a variety of factors to judge a water body segment’s overall quality, i.e., the water-body-by-water body approach allows for a weighted assessment of chemical, physical, biological, ecological, and physical attribute (such as hydrological modifications and flood control structures) information.  In Colorado, “Use Protected” (equivalent to Tier 1) waters require maintenance of existing in-stream uses and the level of overall water quality necessary to protect those uses.  “Reviewable” (equivalent to Tier 2) waters require water quality better than necessary to protect the uses, and “Outstanding” (equivalent to Tier 3) natural resource waters require special protection to prevent loss of overall water quality.

The purpose of the state’s antidegradation policy is to ensure that water bodies that have had their overall quality improved over time through anti-pollution efforts are not permitted to backslide, except under limited circumstances.

The state’s antidegradation provisions have not been significantly revised since 1988.  There has been significant discussion in the Basic Standards workgroup about the regulatory language applicable to Use Protected waters.  Currently, there are several alternative criteria to assign a Use Protected designation.  One is a chemical water quality test, where data are compared with the table values.  If three or more parameters exceed the table values, the segment is designated as Use Protected.  Another criterion is when a segment has a class 2 aquatic life classification, the segment is automatically designated as Use Protected.  The Class 2 aquatic life designation was originally applied to segments with chemical, physical, or biological limitations that were thought to limit the overall biological density or diversity of the segments.  Thus, the Use Protected designation was appropriate as a water body-by-water body designation in which the water quality (chemical, physical, biological) was not better than necessary to protect the use.

In contrast, the Division’s proposal has several components, including: (1) the elimination of the linkage between cold water aquatic life class 2 and the Use Protected designation, (2) inclusion of a rebuttable presumption that warm water aquatic life class 2 segments are Use Protected, (3) application of the Use Protected designation to effluent-dominated and effluent-dependent waters, and (4) a mechanism, based on water quality chemistry parameters, where cumulative indications of condition can be considered in applying the Use Protected designation.

Littleton/Englewood has proposed revisions to clarify the existing language in Section 31.8(2)(b)(i)(C) to set forth specific, objective criteria to demonstrate the appropriateness of the Use Protected designation in instances where dischargers added significant additional treatment processes to comply with TMDLs or wasteload allocations to achieve chemical water quality necessary to support the classified uses of the water body and such additional treatment resulted in effluent quality and loading substantially better than required by the permit at the time the baseline was determined.  In other words, but for the TMDL and wasteload allocation-caused additional treatment, the water quality in the aggregate would not be substantially better than necessary to protect the use.  In addition, Littleton/Englewood has proposed a test in Section 31.8(2)(b)(ii) such that Use Protection designation for aquatic 1 and/or recreation 1 uses would be made on a case-by-case basis, based on an evaluation of overall chemical, biological, ecological, and other information, including non-point discharges, pertaining to the affected segment.  This provision would be appropriate when the existing quality for two or more of the designated parameters is 50% or more of the baseline available increment, as defined in subsection 31.8(3)(c)(ii)(B).

The Prehearing Statement submitted by Metro also includes a discussion on issues related to the Use Protected designation in warm water segments.  Metro supports the Division’s proposal for effluent-dependent and effluent-dominated segments to remain Use Protected, as does the Council.  Metro goes beyond the effluent dependent or dominated nature of a stream and characterizes South Platte Segments 14 and 15 as “working streams” in the urban corridor, where antidegradation reviews cannot work because of the significant non-point sources beyond the control of the point sources.  So while the point sources do, in fact, improve the quality of the stream, they cannot continue to make such improvements to totally offset the growing load from non-point sources.  Thus, application of the review (Tier 2) process to such urban corridor areas is infeasible.  The Council shares this concern.  If reviews must be performed in such working streams, the costs of such reviews would need to be borne by the Division, since it must address the cumulative loading of non-point sources and their control.  

Despite the Division’s proposed revisions to clarify the antidegradation provisions, the unintended consequence may be that, based upon the successes of permitted entities around the state in discharging treated wastewater that is better than necessary to protect the uses, as measured through in-stream water chemistry parameters, there will be only two tiers for waters in the state: Reviewable and Outstanding.  As a consequence of effluent limits based upon worst case conditions and antidegradation baselines based on best conditions, new loading is constrained, if not further reduced.  As Metro discusses in its Prehearing Statement, such a result – numerous antidegradation reviews, especially on segments with TMDLs, wasteload allocations, significant hydrological modifications, point source discharges, non-point discharges, and altered habitat – would be contrary, not only to the requirements of the Clean Water Act, but to the public policy of the State.

The Council proposes that the Division proposal be simplified and consolidated as shown in Exhibit 6.

11. 
The Council recommends changes to the Division’s proposal to address Temporary Modification Provisions

Exhibit 7 contains proposed revisions to the Division’s Temporary Modification Provisions to address implementation deficiencies associated with approved temporary modifications.  As shown in the proposed language in Exhibit 7, the Council believes that inclusion of numeric limits in permits prior to the approval of temporary modifications by the Commission is not appropriate.  The Council also recommends that language that the Division is proposing to remove from section 61.8(2)(c)(iii) regarding the comparison of point source loading to non-point source loading should be retained.  The language in question addresses the important issue of situations where removal of insignificant point source discharge loading (at high cost) may result in minimal or no net decrease in loadings to impaired waters, as is the case with contaminants such as selenium.  As such, the Council recommends that this language be preserved to address impairment by non-point sources as well as point sources. [Nancy – please review this section as well as Exhibit 7 to make sure I got it right]

12.
The Council supports the Division’s proposed changes to the determination of metals attainment for alluvial wells, with minor recommendations for change.

The Division is proposing to modify footnote 2, Table III in section 31.16 so that for alluvial well water supplies, the standard is to be applied at the point in the channel closest to the well.  The Council recommends an addition to the Division’s proposed language to make it clear that a single domestic well is not a public water supply and therefore should be exempt from the application of domestic water supply metals standards.  The Council’s proposed language is shown in Exhibit 8.

13.
The Council supports the Colorado Water Congress’ Mixing Zone proposal.

The Council supports the Colorado Water Congress’ proposed changes to Section 31.10(5) to provide clarification in the mixing zone regulations to ensure consistency with biological opinions provided by the U.S. Fish and Wildlife Service.

III.
EXHIBITS.

1. List of active Council members.

2. Comparison of Current Standards with USEPA Criteria for Ammonia As Shown By Calculation of Effluent Limits for Three Discharges in the Colorado Front Range, by William M. Lewis, Jr.

3. Review of Temperature Standard in Colorado’s Water Quality Standard for Temperature Implementation Guidance Draft 3, by Chadwick Ecological Consultants

4. Proposed modification to §31.13(1)(a)(ii) – Potential Primary Contact Use

5. Memorandum from State of Oregon, Department of Environmental Quality on E. coli methods and holding time

6. Proposed modification to §31.8(2) dealing with Water Quality-based Designations

7. Proposed modifications to §31.14(15), §31.14(16), and §61.8(2)(c)(iii), dealing with Temporary Modifications

8. Proposed addition to §31.16, Table III, footnote 2

IV.
WITNESSES.

1.
Tad Foster, on behalf of the Colorado Wastewater Utility Council

2. Nancy Keller, Chair, Colorado Wastewater Utility Council

3. Amy Woodis, Vice Chair, Colorado Wastewater Utility Council

4. Claudia Cummins, Secretary, Colorado Wastewater Utility Council

5. Steve Canton, Chadwick Ecological Consultants

Dated this 3rd day of May 2005.

Respectfully submitted,








Nancy Keller, Chair
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