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Introduction

Below is a brief summary of the major issues decided by the Water Quality Control Commission at the June 2005 rulemaking hearing.  As many of you know, this hearing was fairly contentious, especially with respect to temperature criteria proposals.  In addition, at the subsequent Water Quality Forum retreat there was lengthy discussion regarding the effectiveness of the workgroup process, especially in light of requests from several parties, including the Colorado Wastewater Utility Council, for the Division to prepare regulatory analyses for a number of standards issues.  The Commission will discuss perceived shortcomings of the workgroup process in more depth at its September retreat.  

Please note that this summary is not all-inclusive; reference should be made to the attached final draft documents from the Commission for additional detail.

Issues:

· Definitions (section 31.5)

The Commission adopted definitions for “effluent-dependent stream,” “effluent-dominated stream,” “ephemeral stream,” “existing quality” (note: as of this date, there remains confusion with regards to the definition of existing quality with respect to temperature), “primary contact recreation,” and “weekly average temperature.”   

· Temporary Modifications (sections 31.7(3), 31.7(4), and 31.14)

The Commission revised sections 31.7(3) and 31.7(4) that address conditions for granting a temporary modification, duration of temporary modifications, and procedures for removing or extending temporary modifications.  Section 31.7(4) was modified to establish an annual rulemaking hearing to review temporary modifications due to expire in the two years following the rulemaking hearing.  Section 31.14 addresses implementation of temporary modifications in discharge permits.  

The Commission removed the distinction among types of temporary modifications to ensure that more thorough consideration be given to the cause(s) and source(s) of non-attainment before temporary modifications are made, e.g., in some instances, non-attainment of standards could be addressed through the TMDL program instead of the adoption of temporary modifications.  Duration of temporary modifications will be decided taking into account the complexity of the issue(s), data collection needs, and site-specific considerations.  Temporary modifications will be limited in duration to the amount of time reasonably necessary to resolve any uncertainty as to what action is necessary to achieve attainment or what the underlying standard should be.  For permit holders, compliance time will not generally be considered in establishing the duration of a temporary modification, i.e., permits would be reopened only upon resolution of the underlying standard, except in those cases where a compliance schedule would extend past the duration of the permit.  Subsections (15) and (16) were added to section 31.14 to more clearly show the relationship between temporary modifications and permit limits.  Under 31.14(16), while a temporary modification is in place, water quality should be maintained at the best level that is practicably achievable, allowing the Division to exercise discretion in determining the level of treatment must be provided by permittees.  However, the intent of the Commission was not to “ratchet down” permit limits while a temporary modification is in effect for existing dischargers.  For new or expanding facilities, limits will be established to be protective of downstream uses.  The Council and the Division came to agreement on specific language changes applicable to subsections 31.14(15) and 31.14(16) prior to the hearing.

· Temperature Standards (section 31.16 – Table 1 and section 31.14(14))

Parties to the hearing were unable to reach consensus prior to the rulemaking, due to the scientific complexity of the issue and uncertainty with respect to implementation and attainment issues.  However, the Commission believed it was appropriate to adopt interim criteria, with a delayed effective date of December 31, 2007.  The Commission directed the Division to continue work on the criteria and recommend a revised proposal timed so that final Commission action would take place early in 2007.  The adopted temperature criteria are based on warm and cold-water use classifications and have two new qualifiers for “cutthroat trout” (to provide protection for that individual species) and “cool water” (to acknowledge that the transition between warm and cold waters is not abrupt).  Two types of criteria were adopted: Maximum Weekly Average Temperature (MWAT) and Daily Maximum (DM).  The MWAT is designed to provide protection from sub-lethal effects on metabolism, growth, and reproduction.  The DM temperature is designed to provide protection against lethal effects that elevated temperature can cause.

Four types of excursions were adopted, which would not be considered an exceedance of the temperature standards: (1) air temperature excursion, (2) low-flow excursion, (3) stratified lake and reservoir, and (4) natural hot springs.

Thermal shock effects can occur in fish from an abrupt change in in-stream temperatures.  The Commission adopted a thermal shock rate of change not to exceed 1 degree C over one hour, not to exceed 12 degrees C in twenty-four hours.

Because of the delayed effective date for implementation and the continuing efforts of the Division, there may be a need to adopt site-specific temperature standards during the interim period.

The Division is seeking technical assistance in addressing the underlying issues.  As such, the Division is using a multi-layered approach with three groups: a Technical Consultant, a Technical Advisory Committee, and the Water Quality Forum.  The Technical Consultant will act as adjunct staff to the Division for the duration of the project.  The Technical Advisory Committee will be comprised of five individuals (two consultants, one academic, and one each from the Colorado Division of Wildlife and EPA).  The Division will make its final decision regarding the Technical Advisory members in mid-August.  A decision on the Technical Consultant will be made after that.  The Division expects the effort to cost between $25,000 and $30,000 and has asked for stakeholder financial support.

Specific issues that the Technical Advisory Committee will address include: data quality (test methods, comparability of results among studies, appropriate data screening); species metrics (identification of appropriate thermal tolerances, margin of safety, incorporation of data qualifiers); biological community metrics (evaluation of need for separate criteria for lakes, appropriate statistical metrics, protection of eurythermal species); and spawning/thermal shock issues.  The Temperature Group (an ad hoc group of potentially affected entities) continues to meet and monitor the efforts of the Division on the progress of this effort.

· Ammonia Criteria (section 31.16 – Table II)

The Commission adopted revised ammonia aquatic life criteria that are based on EPA’s 1999 Update of Ambient Water Quality Criteria for ammonia.  These new criteria are based on total ammonia rather than un-ionized ammonia.  Generally speaking, the new criteria will be less stringent in cold-water segments but will be more stringent in warm-water segments.  For acute criteria, the Commission determined that on a case-by-case basis, where evidence has been presented, the criteria will be appropriate for salmonids (trout) being present in warm-water segments or absent in cold-water segments.  The chronic criteria include a qualifier for early life stages present (Elsp) or absent (Elsa).  The Commission determined that for cold-water streams, early life stages could be expected in any month; therefore, the chronic Elsp will apply all year-round.  For warm-water streams, early life stages could be expected in March through August, so the Elsp will be applicable March 1 through August 31.  The Elsa criterion will be applicable September 1 through February 29.  

The Council engaged Chadwick Ecological Consultants to review the EPA 1999 criteria in anticipation of the hearing.  Chadwick found that the underlying science was sound, so the Council did not oppose adoption of the ammonia criteria at the hearing.  However, the Council did not believe that the Division adequately addressed the potential costs of compliance with the criteria, particularly for small facilities on warm water streams.  As such, the Council made a request for a regulatory analysis for ammonia, which the Division provided in advance of the hearing.  The Commission acknowledged this concern in the Basis and Purpose language for the regulation and indicated that several options, including adoption of temporary modifications, could provide time for affected entities to plan and build treatment facilities to meet the revised criteria.

Also, for domestic water supply use, the total ammonia standard (chronic) was deleted.

· Antidegradation Provisions (section 31.8)

Class 2 aquatic life segments have long been automatically considered use-protected.  At the hearing, the Commission “decoupled” cold-water class 2 aquatic life designation from automatic use protection.  Warm water class 2 segments will continue to be presumptively use-protected unless there are data showing better-than-table value quality for at least ten of twelve water quality parameters and the segment is not listed for two or more pollutants for exceedances of chronic standards.  In cases with better-than-table value data, the segment likely will be subject to antidegradation review and permittees would need to go through the antidegradation review process for facility expansion.  The Council proposed a refinement to the Division’s warm water class 2/use-protected language to take into account more information than just water quality data, e.g., physical, biological, and habitat attributes.  The Council was concerned that many warm water segments in the state would lose their use-protected status based solely on water quality data.  Although the Commission did not adopt the Council’s proposal, section 31.8(2)(b)(ii) was revised to reflect the situation where cumulative water quality conditions can be considered in determining whether a use-protected designation is appropriate.  The Commission also reiterated in the Statement of Basis and Purpose that it intends to broadly construe the existing language in that subsection regarding the effects of “substantial natural or irreversible human-induced pollution,” i.e., non-chemical water quality conditions can be taken into account in site-specific situations when determining whether a segment should be use-protected. 

Effluent-dependent and effluent-dominated segments generally will be designated as use-protected.  The Commission did not adopt the alternative proposal submitted by Littleton-Englewood.  
· Recreation Classification (section 31.13)

The Commission revised the recreation classifications to: Class E (Existing Primary Contact Use), Class P (Potential Primary Contact Use), Class N (Not Primary Contact Use), and Class U (Undetermined Use).  Class E generally encompasses waters previously classified as recreation 1a and has the highest level of protection (126 organisms per 100 ml).  Class P replaces the previous recreation class 1b and has a level of protection of 205 organisms per 100 ml.  Class N will be used where a Use Attainability Analysis has been conducted that demonstrates there is not a reasonable likelihood that primary contact uses will occur in the water body for the next twenty years.  The level of protection for Class N is set at 630 organisms per 100 ml.  Class U will be the default classification until the Commission determines a more appropriate classification.  Class U has the highest level of protection (126 organisms per 100 ml).

Colorado continues to shift from using fecal coliform as an indicator to E. coli.  However, to date, there is no EPA-approved test method for E. coli in wastewater.  In the next round of basin hearings, the Commission will delete fecal coliform standards and replace them with E. coli standards.  In the absence of an EPA-approved analytical method, the Council recommended that the Commission approve E. coli test methods for dischargers to use in the interim.  The Commission declined that recommendation, indicating that the Division has the discretion to approve test methods for individual permittees.

· Metals Table Values (section 31.16 – Table III)

Aluminum (aquatic life)

A footnote was added to clarify application of the chronic criteria, i.e., where pH is equal to or greater than 7.0 and hardness is equal to or greater than 50 ppm as CaCO3 in the receiving water after mixing, compliance will be determined using a 750 μg/L standard.  In other instances the chronic standard is 87 μg/L.

Antimony (human health)

The antimony water+fish and fish ingestion standards were updated to reflect the increase in fish consumption rate numbers adopted by the Commission in 2004.

Arsenic (human health)

Arsenic table values for drinking water supply were updated to reflect EPA’s updated risk assessment.  The Commission adopted a “hybrid” approach for this parameter, as used in the recent hearing for organic chemicals.  The first number in the range is strictly health-based, using Commission Policy 96-2.  The second number in the range is the Maximum Contaminant Level established under the Safe Drinking Water Act.  Control requirements (including effluent limits) will be established such that no “end-of-pipe” discharge level will be more restrictive than the second number in the range.  Segments will be in attainment so long as existing ambient quality does not exceed the second number in the range.  The table values apply at the point of intake to a domestic water supply.  

Cadmium (aquatic life)

The Commission adopted separate hardness-based equations for waters with trout and waters without trout.  The criteria are slightly different than EPA’s most recent recommendations but more accurately reflect the most current science.

Uranium (human health)

The Commission adopted a drinking water supply criterion for uranium of 30 μg/L, which is the Maximum Contaminant Level under the Safe Drinking Water Act.

Zinc (aquatic life)

The Commission adopted slightly more restrictive criteria for zinc hardness-based criteria than EPA’s recommendations in order to protect sculpin.

· Paonia Colbran Proposal (section 31.9)

The Commission adopted modifications to section 31.9 regarding calculations of monthly low flows for streams that have large seasonal flow variability.  When requested by a discharger, a specific method for calculating low flows can be used.

· Alluvial wells (section 31.16 – Table III, footnote 2)

The Division had proposed changes regarding the point of compliance for agricultural and domestic wells.  Because of concerns expressed from a number of Council members over this issue, the Division dropped this proposal prior to the hearing.  As such, the language of footnote 2 was not changed.
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