COLORADO WASTEWATER UTILITY COUNCIL

Exhibit 7

Proposed Modifications to Sections 31.14(15) and 31.14(16) – Temporary Modification Provisions:

This exhibit contains proposed changes to the Division’s proposal regarding sections 31.14 (15) and (16) of Regulation 31, and 61.8(2) (c) (iii) of Regulation 61.  The Council’s proposed additions to the Division’s revisions are shown as underlined and proposed deletions are shown using strikethrough.

Sections 31.14(15) and 31.14(16)
Proposed Regulatory Language:

(15)
Except as provided below, where a temporary modification has been adopted, permits will include a schedule of compliance designed to achieve the underlying standard as soon after its effective date as feasible. 

(a)
Where a temporary modification is adopted pursuant to section 31.7(3)(a)(i), the Commission may indicate its intent that the Division may establish a compliance schedule for implementation of the underlying standard that may not fully attain that standard during the life of the permit.

(b)
Where a temporary modification is adopted pursuant to section 31.7(3)(a)(iii), permits for existing and new discharges to the segment in question: 

(i)
Will not include a compliance schedule to meet limits based on the underlying standard during the period that the temporary modification is in effect.  The Division, where necessary and within a reasonable period AFTER of the expiration of a temporary modification, shall reopen any permit for a discharge to that segment and include a compliance schedule to attain limits based on the APPROPRIATE underlying standard in accordance with section 31.14(4), above.

(ii)
May include a compliance schedule requiring actions intended to eliminate the uncertainty regarding the appropriate underlying standard.

(16)
Subsection (15)(b) notwithstanding, the Division, based on its best professional judgment, shall: 

(a)
Where an existing permit is reissued while a temporary modification is in effect, determine limitations for the parameter(s) in question based on REASONABLE POTENTIAL AND an assessment of the level of effluent quality reasonably achievable without requiring significant investment in facility infrastructure (e.g. - based on past facility performance, ADOPTING PRETREATMENT LIMITS, ETC.).  Such limit may be at or below the level of the temporary modification, but not more restrictive than necessary to achieve the underlying standard: 

(b)
set effluent limits in permits for new or expanding facilities at a level that does not pose an unreasonable risk to downstream uses. 

Move back to discussion section or keep as basis & purpose?

Due diligence in the approval of Temporary Modifications must be exercised prior to the addition of potential numerical “limits” in permits.  The Commission approves temporary modifications based upon results presented at a hearing.  The approved modifications then identify appropriate action.  Therefore, a requirement that permit writers include a limit in permits prior to identifying the appropriate limit through the temporary modification process is inappropriate.  Also, the applicability of effluent limitations for the parameter in question should be determined on whether there is a reasonable potential to exceed standards.  Permit writers should have discretion to determine reasonable potential based on either the existing underlying standard or the temporary modification, relying on input from the entity pursuing the temporary modification.

Section 61.8(2) (c) (iii)
The Council’s proposed language is shown below.  The Division’s deleted language, that the Council recommends be kept, is shown in bold type.

(c) Wasteload Allocation and Trading

…



(iii)
Where the discharge contains a pollutant for which the receiving waters are impaired and a TMDL is required, a permit may be extended with the permittee’s concurrence based on the imminent completion of the TMDL and/or other factors deemed relevant by the Division.  If, in the Division’s judgment, it an extension is not appropriate, to issue a renewal permit may be issued, based on water quality data, other information, or at the permittee’s request, such permit may that allows the discharge to continue at a level up to the existing permitted point source load where aggregate point source loadings to the segment are negligible in comparison to all other loadings and reducing the point source leading to the level of the water quality standard at the end of the pipe would have an inconsequential improvement in water quality.  Where aggregate point source loadings to the segment are not negligible in comparison to all other loadings, the permit shall include limitations at the water quality standard unless evidence indicates that expected loading reductions by other sources will alleviate the need for such end of pipe standards-based effluent limits.  Where limits at a reduced concentration cannot be immediately attained, interim effluent limits that the permittee’s facility is capable of meeting and a schedule of compliance that considers the schedule for completion of the TMDL shall be included in the permit.  Where the Commission has…
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