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October 15, 2009
Patricia Wells, Chair

Water Quality Control Commission

Colorado Department of Public Health and Environment

4300 Cherry Creek Drive South

Denver, CO 80246-1530

Re:
Issues Formulation Hearing, the Basic Standards and Methodologies for Surface Water, Regulation #31 (5 CCR 1002-31)

Dear Ms. Wells:

The Colorado Wastewater Utility Council (Council) appreciates this opportunity to provide input on issues that may come before the Water Quality Control Commission (Commission) at the June 7, 2010 Regulation #31 rulemaking hearing.  The Council has identified the following issues for consideration by the Commission.  A brief summary of why each issue should be addressed at the hearing is also presented, e.g., why a regulatory change is needed.
1.  Antidegradation:  The Council supports the Water Quality Control Division’s (Division) refinement of the antidegradation provisions in Regulation #31.  Specifically, these revisions would include: (1) § 31.5(18) – changing the definition of “effluent dominated” to 6 of 10 years, instead of 8 of 10 years, and (2) inserting the period 2000-2009 in the considerations for designating a segment as Use Protected in § 31.8(2)(b)(i)(C).  The Council believes these refinements, which can have an impact to facilities holding discharge permits, better reflect flow conditions in various areas throughout the state.
2.  Nonylphenol Standards:  In December 2007, the Commission adopted a delayed effective date for aquatic life-based standards for nonylphenol (§ 31.11(3)) at the request of Council members (the Metro Wastewater Reclamation District, Littleton/Englewood Wastewater Treatment Plant, the City of Boulder, and Colorado Springs Utilities).  This delay was intended to allow time for the U.S. Environmental Protection Agency (EPA), the Division, and the designated Council members to resolve uncertainty regarding the analytical methods for testing influent waste streams and to investigate possible source control options, particularly for commercial laundries.  Due to continuing uncertainties associated with both analytical method development and long-term effectiveness of best management practices to reduce levels of nonylphenol in effluent, the Council expects to propose an extension of the current delayed effective date until the next scheduled Basic Standards rulemaking hearing.
3.  “Economic Reasonableness”:  The Council expects to propose that the Commission affirmatively incorporate the Legislative Declaration from the Colorado Water Quality Control Act (WQCA) (§25-8-102 C.R.S.) into the Basic Standards.  Council members believe this would accomplish the following: (1) improve transparency of decision making by the Water Quality Control Commission, (2) facilitate policy development that carefully balances sustainable wastewater infrastructure investment with overall water quality throughout the State, and (3) ensure that all elements of “economic reasonableness” – economic, environmental, public health, and energy impacts – are given proper consideration during standards settings proceedings using input from interested stakeholders.  In addition, because WQCA § 25-8-202(2) specifically states that “[t]he Commission shall have authority to implement the legislative declaration as prescribed in section 25-8-102,” the Council believes that adopting this provision into Regulation #31 will provide a framework to resolve conflicts among ever-increasing competing environmental impacts and priorities.
4.  Table Values, Water Supply Nitrate and Arsenic Implementation:  The Division has indicated that it expects to move forward with proposing the following revised Table II and Table III footnotes dealing with point of compliance for nitrite+nitrate and arsenic:

Table II – Footnotes

(4) A combined total of nitrite and nitrate at the point of intake to the domestic water supply shall not exceed 10mg/l.
The nitrate limit shall be calculated to meet the relevant standard at the end of the applicable regulatory mixing zone unless;
a) The permittee provides documentation that a reasonable level of inquiry demonstrates that there is no actual domestic water supply use of the waters in question or of hydrologically connected ground water, or

b) The combined total of nitrate plus nitrite at the point of intake to the domestic water supply will not exceed 10 mg/l as demonstrated through modeling or other scientifically supportable analysis.
Table III - Footnotes

(14) Applies at the point of water supply intake.
The arsenic limit shall be calculated to meet the relevant standard at the end of the applicable regulatory mixing zone unless;
a) The permittee provides documentation that a reasonable level of inquiry demonstrates that there is no actual domestic water supply use of the waters in question or of hydrologically connected ground water, or

b) The arsenic concentration at the point of intake to the domestic water supply will not exceed the standard as demonstrated through modeling or other scientifically supportable analysis.

The Division has indicated that modifying the “point of intake” concept will ease standards implementation through the NPDES permitting process.  However, the Council believes that these revisions could result in new “end of pipe” effluent limits for these parameters, especially for those dischargers that do not have a regulatory mixing zone.  In addition, EPA Region 8 has indicated that they may object to these changes.  Accordingly, the Council recommends retaining the existing “point of intake” language in Regulation #31.
5.  Temperature Aquatic Life Table Value Criteria, abrupt seasonal shift:  This is an issue where the Division has not yet made a final decision about proposing any revisions.  The current temperature table value criteria have an abrupt change from the winter to summer criteria, which is not a natural pattern and can produce unreasonable attainment assessments during these “shoulder” seasonal periods.  The Council would support a Division proposal to modify revisions to the criteria that could provide much-needed flexibility for more gradual seasonal transitions if the Division decides to move forward with this proposal. 
6.  Discharger-specific Variances:  The Division has indicated that it may propose revisions to § 31.7 to include provisions that allow discharger specific variances with a delayed effective date (to have sufficient time to develop guidance and procedures).  The Council believes that discharger specific variances could be a new regulatory “tool” in the Regulation #31 “toolbox” to address issues of interest to Council members, such as selenium-related attainment and permitting implementation concerns.  Accordingly, the Council would support the Division should it decide to move forward with the issue of discharger-specific variances.

At the present time the Council is continuing to evaluate other issues identified by the Division, including metals and dissolved oxygen-related matters.  

With respect to nutrient criteria and aquatic life uses, the Council supports the Division’s decision to delay consideration of these issues by the Commission until 2011.  In the alternative, the Council requests that the Commission extend this delay until 2015, the “original” date of the next Basic Standards rulemaking hearing.  There are several reasons for this: the Basin hearings would remain on their current scheduled cycle; there would be no need to adjust the expiration dates of numerous temporary modifications throughout all the Basins; additional time may be needed for national discussion on both the future EPA Science Advisory Board recommendations on nutrient criteria development and the ongoing nutrient litigation in Florida; additional stakeholder input is needed on aquatic life sampling protocols and tolerance data; and stakeholder training is needed on assessment tools developed by the Division.  In addition, the Council believes that a number of complicated technical issues associated with the Multi-Metric Index approach, such as predictor factors as well as data availability and quality, need to be addressed in a guidance document.
Members of the Council’s Board of Directors plan on attending the November 9, 2009 Issues Formulation Hearing and will be available to at that time to answer any questions you or other Commissioners have on any of these identified issues.

Respectfully,

Paul L Grundemann

Chair, Colorado Wastewater Utility Council 
