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Serving Colorado’s Water Quality and Treatment Needs




September 30, 2008
Patricia Wells, Chair

Water Quality Control Commission

Colorado Department of Public Health and Environment

4300 Cherry Creek Drive South

Denver, CO 80246-1530

Re:
Comments from the Colorado Wastewater Utility Council on State Water Pollution Issues

Dear Ms. Wells:

The Colorado Wastewater Utility Council (Council) appreciates this opportunity to provide its perspective on statewide water quality-related issues to the Water Quality Control Commission (Commission) for its October 14, 2008 Informational Hearing on Water Pollution Problems.  For the sake of brevity, we will address only the following three topics that are of special concern to the States’ publicly owned treatment works (POTWs), many of which are members of the Council: (1) wastewater treatment infrastructure sustainability, (2) antidegradation, and (3) Whole Effluent Toxicity (WET) testing.
Wastewater Treatment Infrastructure Sustainability:  Without question, the State’s POTWs have done much to improve overall water quality throughout the State over the last thirty years through compliance with both technology-based and water-quality-based effluent limits.  These water quality requirements to protect human health and the environment have been achieved, for the most part, by substantial public investment in conventional secondary treatment processes (activated sludge, trickling filters, etc.) and disinfection (chlorination/de-chlorination, ultraviolet light, etc.).  These treatment processes are effective at removing conventional pollutants, such as biochemical oxygen demand, suspended solids, and bacteria.  However, these processes are much less effective at reducing or eliminating non-conventional pollutants (such as nutrients) or toxic pollutants (including certain organics and metals).  Toxic pollutants, which are often associated with commercial and industrial facilities, are addressed in larger POTWs through pretreatment and related source control regulations.
The Council anticipates that the State’s POTWs will face significant challenges over the next decade or so to address those pollutants that would require additional processes beyond secondary treatment.  For example, at the national level the U.S. Environmental Protection Agency (EPA) is exerting considerable pressure on states to adopt enforceable nutrient standards to address such areas as the oxygen-depleted “hypoxic zone” in the Gulf of Mexico.  Because the sources of much of the nutrient loads reaching the Gulf are related to agricultural practices (less than 10% can be attributed to POTWs), it appears to the Council that unless and until Congress decides to regulate agricultural return flows as point sources, EPA’s mandate to “ratchet down” on POTWs’ discharge of nutrients for the sake of doing something/anything will provide little, if any, improvement in overall water quality.  
However, within the State, those lakes/reservoirs that have been identified as having nutrient-related issues have either been addressed through control regulations (e.g., Dillon, Chatfield, Cherry Creek, etc.) or are being evaluated at the present time (e.g., Barr and Milton Reservoirs).  Requiring POTWs throughout the state to invest in nutrient removal technologies will not only cost hundreds of millions of dollars to achieve little overall improvement in water quality, but will likely result in significant, unanticipated environmental degradation through consumption of vast quantities of energy and treatment chemicals, which would increase both greenhouse gas emissions and overall facility carbon footprints.  
To illustrate these issues, we have attached two sustainability reports concerning nutrient reduction initiatives, one taking place in Massachusetts and the other in Idaho.  As the reports indicate, indirect impacts of nutrient effluent limits at POTWs can be sizeable and can be inconsistent with overall pollution reduction and environmental sustainability goals.
From this point forward, the Council expects that other water quality standards issues that come before the Commission for approval will be at least as complicated as nutrients.  As such, the Council would ask that the Commission consider adoption of any new water quality criteria and standards use a more holistic process, taking into account not only documented water quality needs and anticipated water quality improvements, but also total costs of implementation, such as construction costs, operation and maintenance costs, resulting budgetary and funding requirements on cash-strapped municipalities, and associated cross-media pollution effects.

Antidegradation:  The Council appreciates that the Water Quality Control Division (Division) is putting together a workgroup to address antidegradation-related topics.  This issue was discussed at length at this summer’s Water Quality Forum retreat and Council members look forward to participating in this discussion effort.  
Implementation of antidegradation-based standards into discharge permits is a very complex issue and the Council anticipates that these discussions will help clarify the following concerns of the regulated community: (1) what triggers the antidegradation review process, (2) what are appropriate opportunities to make a finding of “no impact”, (3) how do the water quality benefits compare to the associated additional treatment costs; and (3) what needs should be included in an alternatives analysis and how is cost and environmental benefit assessed.
Whole Effluent Toxicity Testing:  For many years, Colorado has relied solely on mortality endpoints from Whole Effluent Toxicity (WET) tests to assess the potential for in-stream toxicity.  Division staff indicated at the September Water Quality Forum meeting that during its recent audit by EPA, the State was told that they should include sublethal limits in discharge permits.  The fact that the State has approved additional test procedures for sublethal endpoints (e.g. growth or reproduction) does not obligate regulatory authorities to use these endpoints when assessing reasonable potential or imposing WET limits in discharge permits.  Such actions would first require the state to revise the WET implementation procedures used to interpret and implement water quality standards.
Most dischargers have been monitoring and reporting the results of sublethal WET endpoints for many years.  Historically, dischargers have had no objection to such requirements because the data was not used to evaluate reasonable potential or compliance status.  However, in other Regions (notably Texas), EPA has re-interpreted narrative toxicity standards to include mandatory sublethal limits after these sublethal endpoints become recognized in state water quality standards.  In some cases, EPA has gone so far as to attempt to federalize discharge permits when the state refused to include sublethal limits in an individual permit.  This action was put on hold in the face of litigation.  
The Commission has made it clear that recognition of a new WET testing method did not automatically trump the state's long-standing implementation policy for WET.  Therefore, any such reinterpretation is invalid on its face and not in accordance with the state of Colorado's own understanding at the time the revised methods were approved.

Federal regulations at 40 CFR 122.21(j)(5)(viii) state:

"Whole effluent toxicity testing conducted pursuant to paragraph (j)(5)(ii) of this section must be conducted using methods approved under 40 CFR part 136."

In some states, this provision has been misinterpreted to require acute and chronic toxicity tests.  And, in other states that elect to use chronic test methods, it has been misunderstood to require lethal and sublethal endpoints to assess permit compliance.  
However, in developing a testing method, EPA acknowledges that it was not recommending de facto 304(a) criteria for toxicity:

"EPA has never characterized its action as anything other than the promulgation of test procedures pursuant to Section 304(h); basically the 'measurement tools' states are to use to determine the level of toxicity present.  66 Fed. Reg. 49,796.  The authorities for the rulemaking identified in the preamble to the 2002 WET Rule do not include CWA Sections 304(a) or 303(c).  67 Fed. Reg. 69,953… EPA did not promulgate its own water quality standard for WET pursuant to CWA Section 303(c) or impose one upon the States.  Moreover, although EPA is authorized to establish and publish national water quality criteria guidance pursuant to CWA Section 304(a), 33 U.S.C. § 1314(a), EPA has never established criteria guidance for whole effluent toxicity pursuant to CWA Section 304(a) (italics in original)."  
U.S. EPA.  Brief of Respondents United States Environmental Protection Agency.  Submitted to the U.S. Court of Appeals for the District of Columbia.  Edison Electric Institute, el al. v. U.S. EPA.  Case No. 96-1062.  June 8, 2004.

In short, where there are multiple approved methods available to test for toxicity, the states retain discretion to choose which biological endpoints to use when implementing water quality standards.  The only specific requirements are identified in 40 CFR 122.21(j)(5)(v):

"Applicants must conduct tests with multiple species (no less than two species; e.g. fish, invertebrate, plant), and test for acute or chronic toxicity…"  (emphasis added).
EPA recommends, but does not require, that the choice to use acute or chronic test methods be based on available dilution in the receiving water.  As before, final discretion on this matter rests with state authorities.  Consequently, 40 CFR 122.21(j)(5)(viii) should not be misinterpreted to mandate that states require chronic toxicity testing.  Nor does the availability of multiple endpoints (survival, growth, reproduction, etc.) obligate the states to use each and every one of these endpoints to assess the potential for chronic toxicity or compliance with related effluent limits in the permit.
Members of the Council’s Board of Directors plan on attending the October 14, 2008 Informational Hearing on Water Pollution Problems and will be available at that time to answer any questions you or other Commissioners may have on these important issues.

Yours truly,

Paul Grundemann

Chair, Colorado Wastewater Utility Council
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