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September 30, 2008
Patricia Wells, Chair

Water Quality Control Commission

Colorado Department of Public Health and Environment

4300 Cherry Creek Drive South

Denver, CO 80246-1530

Re:
Issues Scoping Hearing – The Basic Standards and Methodologies for Surface Water, Regulation #31 (5 CCR 1002-31)
Dear Ms. Wells:

The Colorado Wastewater Utility Council (Council) appreciates this opportunity to provide input on issues that may come before the Water Quality Control Commission (Commission) at the June 2010 rulemaking hearing for Regulation #31 (5 CCR 1002-31).

Council members are active participants in the ongoing Standards Framework Workgroup and will continue to contribute to the discussions on the workgroup’s scheduled topics.  Several issues that are of particular importance to Council members include the following:
1. Potential revisions to existing temporary modification language:  The existing temporary modification language (found at § 31.7(3)(a)(i) through 31.7(3)(a)(iii)) provides flexibility for permittees, including publicly owned treatment works (POTWs), to achieve water quality standards over time.  However, compliance with stream standards for certain parameters, such as selenium, can be difficult.  The current temporary modification and ambient-based water quality standards “tools” available in Regulation 31 are not always adequate to address this type of site-specific issue.  Council members are interested in working with other stakeholders, including the Water Quality Control Division (Division), to investigate possible regulatory solutions, including additional temporary modifications to address naturally  occurring pollutants and development of discharger-specific variance language. 
2. Potential Use Protection Designation Revisions:  POTWs need long planning horizons to construct and raise funds for capital improvements in order to meet more stringent water quality standards.  In the more populated areas of the state, many POTWs are located on warm water streams, a number of which are designed as “use protected” as set forth in § 31.8(2)(b).  Included in the use-protected category are facilities discharging to effluent-dependent or effluent-dominated segments.  Under the current regulatory language, such segments are presumptively use-protected:
The water body is an effluent-dominated or effluent-dependent stream, except that the Commission may determine that the water body should be undesignated, and subject to the protection provided by the antidegradation review process, based on the water body’s public resource value and ecological significance.
The Council is concerned that the current “decoupling” language for warm water streams, including but not limited to effluent dependent and effluent dominated stream segments, allows for inappropriate changes to antidegradation designations, i.e., by making use-protected segments “reviewable.”  The Division, members of the regulated community, and other stakeholders have agreed to begin discussions on the many difficult permitting issues associated with discharges to reviewable stream segments.  The Council may develop proposed language for consideration by the Commission in June 2010 to preserve use protection designation for the many “working” warm water stream segments throughout the state.
3. Nonylphenol:  In December 2007, the Commission adopted enforceable water quality standards for nonylphenol with a delayed effective date of July 1, 2010.  Four Council members (the Metro Wastewater Reclamation District, the City of Boulder, Littleton/Englewood Wastewater Treatment Plant, and Colorado Springs Utilities) committed to work on source control efforts and resolve other areas of uncertainty, such as analytical methods.  Staff is continuing to develop information on these and related issues with the expectation that a proposal will be developed for consideration by the Commission in 2010.  As these entities reported at the September Standards Framework workgroup meeting, it is too early in the investigations to determine what kind of proposal is likely to be developed.
4. Regulatory Analysis Issues:  Many of Colorado’s water quality criteria and standards can result in a variety of social and environmental impacts, including energy consumption, cross-media pollution, and economic/financial burdens on ratepayers.  The Commission’s procedural rules at § 21.3(J), 5 CCR 1002-21 allow for preparation of a regulatory analysis when new or revised criteria are being considered for adoption.  It is expected that new criteria, including nutrients, will come before the Commission in 2010.  The Council agrees that the intent the regulatory analysis provision is admirable, as it provides a mechanism to assess consequences associated with new or revised criteria.  However, to date there has been no effective guidance on the types of quantitative and/or qualitative information the Commission might find useful for the rulemaking process.  Accordingly, the Council may provide information on possible evaluation frameworks to assess direct and indirect impacts associated with new or revised criteria to the Standards Framework workgroup before the 2010 Basic Standards hearing.
Members of the Council’s Board of Directors plan on attending the October 14, 2008 Issues Scoping Hearing and will be available at that time to answer any questions you or other Commissioners have at that time.

Yours truly,

Paul Grundemann

Chair, Colorado Wastewater Utility Council
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